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Background and Purpose

In preparing to admnister the Title V federal operating
permts program the Departnent is faced with at |east two
ki nds of situations involving the question of comon control
and requiring interpretation of the Requlations and other

appl i cabl e rules. One of these is where the ownership or
contr ol of nei ghboring facilities possibly subject to
permtting is not at all clear because one facility is built
on land belonging to the other. This situation, as described
further in this Mnm, my be called the common control
guesti on. Anot her type of situation is a |I|andlord-tenant

relationship in which facility ownership 1is «clear Dbut
permtting responsibility is not certain on its face. These
and other types of situations can lead to tinme-consum ng and
potentially I nconsi st ent det erm nati ons of Title \%
applicability at a time when we hope to make a snooth and fast
start on the Title V permtting program



This Gui dance Menorandum is intended to provide neans of
addressing both the common control question and the |andlord-
t enant question. It is our aim to enable regional staff to
make applicability determnations which are reasonably
predi ctabl e and consistent, and thereby useful to other staff
and to the source population as well. In situations where one
or nmore entities are able to avoid Title V permtting by
virtue of these determ nations, we want that avoidance to be
not only a matter of record but also self-evident, once
enunci at ed, based on the Regulations and on the guidance in
this Meno. Simlarly, we want the opposite situations, where
“common control”™ is found and the two entities joined for
permtting, to be an equally reasonabl e proposition.

| . The Commpn Control Question

A. Introduction. The common control question arises when
one conpany or facility owner constructs or operates a
facility situated on Jland belonging to another conpany.
Applicable requirenents typically place the responsibility for
conpliance upon the owner or manager of a source or facility.
A conpany owning or managing two facilities may want them
regarded as separate so as to avoid Title V major status for
one or both of them or it my want to take advantage of
netting through a nmerger of facilities ownership or control

Consequently, it is inmportant to be able to nmke sound and
predi ctable determ nations of the presence or absence of
conmon control. These determnations begin wth the

definition of "stationary source" in the Title V rules.!?

B. "Stationary source." To paraphrase the definition, a
stationary source is pollutant-emtting activities neeting
three criteria: (1) they belong to the same industrial
grouping;? (2) they are located on one or nore contiguous or
adj acent properties; and (3) they are under control of the
sane person, or persons under comon control (as with a
busi ness entity). We should point out here that the
i ndustrial grouping, or SIC code, is irrelevant in defining
maj or sources of hazardous air pollutants;® in such cases the
SIC code is not necessary to create the presunption of common
control .

C. Analytical Approach to Common_ Control. The question

! See 9 VAC 580-60.C. in Rule 85, in the Regul ations for the Control
and Abatenent of Air Pollution.

2 First two di gits of the four-digit "Standard Industrial Classification”
or Sl C code.

3 EPA gui dance letter to Mnnesota Air Quality Division, dated Novenber
16, 1994, page 1. Cited hereinafter as "EPA guidance |letter to Mnnesota."



of common control is inportant if it is the remaining
criterion to be met in a given situation. W may assune, for
pur poses of discussion, that the facilities have SIC codes in
conmon. In cases where one conpany operates or builds a
facility on the land of another, one may presume that a
control relationship exists, and the analysis is then ainmed at
rebutting the presunption. Most of the burden in this regard

falls on the source, which -- at least in regard to permt
applicability questions -- stands to gain from a successful
rebuttal, i.e., froma determnation that there is no common

control of the two facilities.

Overcom ng the presunption of common control involves an
expl anation of the interaction between the facilities and/or
owners. This may be acconplished through anal ysis of a nunber
of questions; the following list is not exhaustive. For our
pur poses, the questions relating to control of em ssion units
or air pollution controls are pre-em nent in the analysis.

1. Do the conpanies share a comon work force (or
el ements thereof), plant manager, security forces,
executive officers, or board of directors?

2. Do the conpanies share equipnment or property,
particularly air pollution control equipnment?

3. Who has responsibility for conpliance wth air
pol lution control requirenents? Who takes the blanme
for any violations? Do the conpani es have contracts
governing air pollution control responsibilities?
If so, what do those contracts say?

4. Can the manager of one plant affect the air
pol lution control efforts or equipnent of the other
pl ant ?

Note on question 4: This mght be done not only through
deci sions on the purchase or wuse of air pollution control
equi pmrent, but also by the nature of output and supply
contracts or other relationships between the facilities. I n
addition to production rates, a plant's em ssions are affected
by production timng and required methods, either of which my
be anenable to control by one plant manager for the other
pl ant .

5. What is the nature of the dependency relationship
between the two facilities? Wat happens to one if
t he other shuts down?

In the event doubts remain about the relationship after
t hese questions have been addressed, it nmay be possible to
| ook at contracts, |ease agreenments, and other information
whi ch reveal or disprove the existence of common control. I n



addition, permt engineers should be alert to the possible
exi stence of interim or short-term contracts establishing
separate conpanies or operations on parcels of land that are
not contiguous. These could be wused to hide the true
intention of the conpanies involved.*

6. An additional factor for consideration is the extent
to which one conpany owns the other, or whether one
facility is owed by two or nore others. In these

i nstances (other factors being equal or irrelevant),
it is likely that the mpjority owner, or owner wth
the controlling interest,® is the one exercising
common control.?® It is worth noting that a joint
venture of two conpanies may give one a controlling
interest in the other even if the share of power or
assets is equal, and notw thstanding the avoidance
of common control by way of the foregoing support-
and- dependency anal ysi s. This factor, if present,
may significantly reduce the analysis required to
make a common control determ nation

D. Suggesti ons for Addressi ng Cormbpn Control Concerns

A facility owner nmay have something to gain from hiding
the fact of common control. One conpany may try to escape
Title V major status, or for that matter other mmjor status,
by claimng that it is not controlled by, or does not control,
a neighboring conpany. For the nost part, however, the
ownership pattern is incidental to permtting requirenents.
Normal |y, we need not prove intent to split a major source for

pur poses of permt avoidance; but there will be tines when we
have to look into the matter to resolve applicability
guestions arising under the Reqgulations. The suggestions

whi ch follow nmight be hel pful in such investigations.?

1. Where a conpany has applied for a permt and it is
uncl ear whether a common control situation exists
between it and another conpany, the application

4 EPA Region VII guidance letter to the lowa Departnent of Natural
Resources, Air Quality Bureau, dated Septenber 18, 1995, on the subject of
common control. The questions |listed here are attributable to pages 1-3 of
that letter. Cited hereinafter as "EPA guidance letter to |owa."

S A controlling interest may not be the sanme as a nmgjority interest. 1In
interpreting "common control," we seek to identify the controlling interest.

® EPA Tel ecourse, "Determining Title V Major Source Applicability," My
1, 1996 (course T-003-96), Slide Set 1, page 3.

’ EPA Region Il guidance letter to Dupont's attorneys, Novenmber 25, 1997,
page 2. See the discussion in Case 7.

8 EPA gui dance letter to | owa, page 3.



could be considered inconplete until information is
supplied that resolves the matter. (This does not
mean holding up conpleteness notification in cases
where we have the facts and wunderstand the
rel ati onship, but do not have policies in place to
handl e t he question.)

2. In issuing separate permts to one or nore conpanies
in this situation, include a permt term requiring
the permttee to notify the Department in the event
of a nmerger with the other conpany.

3. If the nmerger in suggestion #2 takes place a wthi
a short time, such as two years, after the permt i
i ssued, investigate the possibility of circumventio
and take appropriate action.?®

n
S
n

4. The conpany my have split wthout escaping any
appl i cabl e requirenents. In determ ning whether
this is the case, consider not only «currently
applicable requirenents, but al so proposed or
schedul ed ones, such as MACTs. If the conpany split

wi thout escaping any applicable requirements or
avoi ding future applicable requirenents, there is no
further common control inquiry to be nade.

II. The Landl ord-tenant questi on.

The | andlord-tenant question arises when one facility
owner, the landlord, rents space in its facilities to another
conpany, the tenant, which uses the space to operate the sane
or simlar equipnent as is used by the I|andlord. One of the
two parties nust be assigned responsibility for the permt
application, and for the certifications of accuracy of
information and conpliance with applicable requirenments that
go with it.

The conmmon control analysis and the definition of
"stationary source" are relevant to the |andlord-tenant

applicability question. A tenant, doing some of the
| andl ord's work (same SIC code) on the |landlord' s property as
a contractor, is subject to the control of the l|andlord, as
reflected in the contract governing the activity. Mor eover

there are no provisions in the rules inplenmenting Title V

% For Title V permts, enforcenent action would be based on 9 VAC 5-80-
260.A. 2.a. (knowingly making material misstatenents in the application or
anmendnments, which gives rise to permt revocation or term nation). For ot her
permts, the basis would be the circunvention provisions in the rules relating
to stationary sources (9 VAC 5-80-10.P.), PSD mmjor sources (5-80-1960), non-
attai nment mmjor sources (5-80-30.K.), and state operating permts (5-80-
40.M). Penalties for violation of these provisions are avail able pursuant to

Virginia Code ' 10.1-1320.



whi ch exclude contracted or tenporary operations in defining
maj or sources; so tenporary and contracted activities are to
be included as part of the source with which they operate or
whi ch they support.!® Hence it is the landlord in these cases
who should apply for the Title V permt -- not because it is
the | andl ord, but because of the common SIC code, commopn area,
and sonme degree of common control.

There are at least two variations on the |andlord-tenant
relationship described above. One is an ordinary |andl ord-
tenant relationship, where a landlord | eases space to tenants
for activities of their own, unrelated to the activities of
the landlord. Another is tenporary facilities.

A. Landl ord-t enant rel ati onship. In an ordinary
| andl ord-tenant relationship where the SIC codes differ, the
landlord is generally not responsible for obtaining permts
covering activities by the tenants.!! However, there may be
cases where a degree of control can be shown, and the permt

engi neer should be alert to these possibilities. Section |
above is intended to assist in analyzing each situation; the
determ nation nust be nade case by case. |If the SIC codes are

the same, there nay be additional reason to | ook for signs of
common contr ol

In general, |eased activities at mlitary bases are not
under common control, while contracted activities are.??

B. Tenporary facilities. We know that it is possible
to obtain Title V permts for tenporary facilities under the
Regul ati ons. *® In such cases, the owner of the tenporary
facilities is the permttee. Were the facilities are rented
out to another source to aid in its operations, they are
likely to fall within the EPA guidance previously cited, and
be pernmitted as part of that other source.'® Common control
bet ween the tenporary facilities and the place where they are
enpl oyed tenporarily would overconme this presunption.

10 EpA guidance letter to M nnesota, pages 1-2.

1 EPA Region Il letter to New Jersey Departnent of Environnental
Protection, dated April 5, 1995, "Situation 4." The gui dance given here is
consistent with EPA's August 2, 1996 guidance mnmo entitled "Mjor Source
Determi nations for Mlitary Installations under the Air Toxics, New Source
Review, and Title V Operating Pernit Prograns of the Clean Air Act,"”
hereinafter "EPA MIlitary Installations Gui dance Meno."

12 EpA M1 tary Installations CGuidance Meno, page 3.
13 see 9 VAC 5-80-130.

14 EpA gui dance letter to M nnesota, pages 1-2.



A variation is the case in which the portable facility
owner enploys em ssion controls or em ssions units not found

at the landlord's facility. This circunstance makes common
control less likely and strengthens the argument in favor of
assigning permtting responsibility to the portable facility
owner . Again, the landlord-tenant relationship, in itself,

does not confer common control on either party.

I11. Exanpl es and Anal ysi s.

A. "Real -life" Exanples.

The followi ng exanples are taken from situations actually
faced by our regional offices at the time of this revision
(Oct ober 1997). It will be apparent that sone of these cases
do not present questions of conmon control.

Case 1. Three bulk petroleum term nals named A, B,
and C, each subject to Title V and to the Maxi nrum Achi evabl e
Control Technol ogy (MACT) requirenments for gas distribution
share a common air pollution control device. Should they have
(a) duplicate permts, (b) a common permt, or (c) separately
witten permts?

Resol ution of Case 1. The owner of the facility has
responsibility for conpliance with MACT requirenments relative
to either the floating roofs on the tanks or the nozzles and
ot her equi pment by which tank contents are transferred. So if
Source A owns the control equipnent for Facilities A B, and
C, then A has MACT responsibility for all of it and nust apply
for the Title V permit and include MACT requirenents in its
appl i cati on.

Each source, however, is responsible for its own
eni ssi ons. Accordingly, individual permts should be witten
for each of the three term nals, nmaking the distinction that A
controls the air pollution control device, while B and C do
other things but do not control the device. In this case
only the permt for A would include MACT requirenents. A
violation attributable to B or C would not be related to A's
MACT requirenents.

Case 2. A county owns and operates a landfill,
which has a gas collection system and flares to control part
of the gas. The rest of the gas is sent to a co-generation
source, co-located at the landfill, which is dependent on the
landfill gas for its fuel. The co-generation source received
a permt to construct and operate. The regional office
intends to nove the co-generation source's equipnment to the
control of the <county landfill for purposes of Title V

permtting, and to hold the <county responsible for the
em ssions control of the co-generation source. Both the



county and the co-generation source nust get permts and pay
f ees.

Resol ution of Case 2. The dependency rel ati onship,
with the landfill as supplier of the fuel used by the co-
generation source, does not establish that this is one source,
because the SIC codes are different. However, if the landfil
controls the <co-generation source's equipnent, which is
regarded as air pollution control equipnment, then the |andfil
gains the co-generation SIC code and in fact gains comon

control. One permt wll suffice unless the co-generation
source has other equipnent which the landfill does not
control .

Case 3. As with Case 2 above, a county owns a
landfill. This time the controls are proposed, not already in
pl ace. Contractor A wll install and operate the gas

collection system while Contractor B installs engines and
flares. The regional office anticipates issuing three permts
with a common registration number.

Resol ution of Case 3. It is not clear whether the
three permts would be identical, or they would spell out
distinct duties for the county or owner, Contractor A, and
Contractor B. However, we need not evaluate this in order to
resolve the inquiry. In keeping with the guidance above, it
woul d seem that the common control lies with the county and
not with either contractor; thus the owner should get the
permt.?®

Case 4. The regi onal office conbi ned t he
registrations for boilers and a docunment incinerator bel onging
to a comon owner, and will require the owner to submt a
single Title V application.

Resol ution of Case 4. This approach is in
accordance with normal practice as contenplated under the
Title V rules. Here there is one owner and two or nore

em ssion units, possibly with separate SIC codes. The common
owner gets to apply for the permt.

Case 5. A naval base owns radionuclides and
conplies with the National Em ssion Standards for Hazardous
Air Pollutants (NESHAPs) rules regarding their handling. The
handling includes use at a shipyard doing contract work for
t he naval base. The shipyard is separately permtted fromthe
naval base and not otherwi se subject to the NESHAPs; it is
al so located separately. Which entity should include the

> This conclusion is consistent with the EPA gui dance on mlitary bases,
to the effect that |eased facilities are not under common control, while
contracted activities are. See the landlord-tenant discussion above (part
I1.A of this Menp).



radionuclides in its emssion inventory and/or its Title V
application?

Resol ution of Case 5. The shipyard should include
the radionuclides in its Title V application, because they are
regul ated air pollutants!® which nust be included.” Because it
is not co-located with the naval base, the shipyard is a
separate source in its own right which nmust be evaluated for
maj or status under Title V. This makes sense, inasnuch as the
shi pyard may have contracts with a number of bases.

The naval base may also be subject to regulation for
radi onuclides under Title V, depending on its em ssions. I n
t hat case, the naval base should include radionuclides in its
Title V application.

Case 6. Two facilities, A and B, occupy adjoining |ands
and are both owned by Conpany A. They share a SIC code.
Company A wants them to be considered as separate facilities.

If they were, one facility would be eligible for a state
operating permt as a synthetic mnor, and the other would be
eligible for a real nmnor new source review permt or state
operating permt. Conpany A clains that the facilities are
separately managed and wants us to treat Facilities A and B as
separate applicants. However, mmajor decisions for both
facilities are nmade by Conpany A. Should DEQ allow the
facilities to be treated as separate?

Resol ution of Case 6. No. The case for Facilities A and
B being a single stationary source is conpelling. The two
facilities wundertake the same type of industrial activity
(sanme SIC code); they are on adjacent properties; and they are
commonly owned and, from the facts presented, comonl y
controlled. These factors, under the definition, give rise to
a presunption of common control.

| f Conpany A wishes to rebut the presunption, the DEQ
Regional Office should work with the DEQ Central O fice to
resolve the matter. DEQ nust ask the O fice of the Attorney
Ceneral (OAG for assistance whenever an inquiry is to be mde
into the corporate structure of a conpany or conpanies with
intertwi ned ownership or control. The factors nentioned in
part I.C. of this Meno (above) are, to a great extent, |egal
questions and may be difficult to penetrate without the aid of
the Ofice of the Attorney General

16 By virtue of their regulation by a NESHAP pronul gated pursuant to

112 of the federal Clean Air Act. See 40 CFR Part 61, sub-part |, ' 61.100 et
seq.

17 see 9 VAC 5-80-90.D.1., which requires a Title V application to
i nclude em ssions-related information on "all pollutants for which the source
is mjor and all regulated air pollutants."



Case 7. Two conpanies, A and B, set up a third, limted-
liability conpany, C. A and B each own 50% of C, and C is
conposed of two entities which are wholly-owned subsidiaries
of A and B. C has its own directors, sharehol ders, capita
structure, managenent , oper ati ons, busi ness purposes and
custonmers, contractual arrangenments, and |egal existence.
Hal f of the directors of C are appointed by A and half by B.

C occupies a site adjacent to the site of A (B's facilities
are elsewhere.)® My A and C apply separately for Title V
permts or nust they apply together?

Resolution of Case 7. A and C are under common control,
notwi t hstanding the separateness suggested by the factors
|i sted above, because A is half of a joint venture, the object
of which is the operation of C A and B have a common
interest in C, and the fact that A has 50% ownership of C
supports the proposition that A can exert control over the
decisions of C. ' Effectively, the half ownership, and half of
the control, of C by A "trunps" any argument by A that Cis a
separate and distinct entity by virtue of its support and
dependency anal ysi s.

B. Hypothetical exanples.

The exanples which follow, |ike the foregoing exanples,
are not to be regarded as exhausting all possibilities. These
exanples are nmade up to illustrate common control and rel ated
concepts.

Case A Conpanies A and B own adjacent Facilities A and
B, but Conpany B takes over Conpany A six nonths after
conpleting the construction of Facility B. Wat is the permt
application responsibility of each conpany?

Resol ution of Case A In this variation, it is clear
that the adjacent facilities have becone a single stationary
source, subject to commmon control. Therefore, Conpany B nust
apply for a Title V permt. If permts are already in hand,
Conpany B nust apply for an admnistrative permt anendnent,
under which the two permts will be nerged.

Case B. Conpany A owns three adjacent plants having
potential to emt a combined total of 240 tons of pollutants
as follows:

18 see Sept enber 30, 1997 letter from Dupont's attorney to EPA Region |1,
pages 1-7 (letter is attached to January 28, 1998 letter from EPA Region |11
to DEQ.

19 sSee Novenber 25, 1997 letter from EPA Region Il to Dupont's attorney,
pages 2-3 (letter is attached as in footnote 18).



Pl ant #1 - 30 tons of HAPs, none of which is VOC
Pl ant #2 - 90 tons of VOC
Pl ant #3 - 120 tons of VOC.

Company A sells a half interest in Plant #3 to Conpany B.
Conmpany A then sells a half interest in Plant #1 to Conpany C.
What is the permt application responsibility of each
conpany?

Resol ution of Case B. Conpany A has responsibility for
the Title V permt application, since it owns and controls the
three plants in the first place. If, on the other hand, the
Title V applicability analysis were to be applied after the
exchanges described, the controlling interest, or a comon
pl ant manager, woul d have responsibility for the en ssions and
the permtting for all three plants. Notice that there is no
attenmpt here to pro-rate em ssions for purposes of a comon
control determ nation; such efforts would produce unnecessary
difficulty and confusion, inasnmuch as em ssions shares m ght
change fromtine to tinme.

Case C. Company A owns a manufacturing facility on the

west side of a country road that goes north and south. | t
owns a distribution facility on the east side of the road that
ships the products of the manufacturing plant. The

manuf acturing plant has enissions units of several varieties;
so does the distribution plant, although its mx of em ssion
units is different. How many applications nust Conpany A file
for Title V permts?

Resol ution of Case C. One. This facility nmeets the
criteria for stationary source, in all respects except
possi bly the SIC codes. The properties can be regarded as
contiguous, considering that the only separation is a road
They are comonly owned and controlled. Mor eover, the
manuf acturing plant is a support facility for the distribution
plant in that it provides what is needed to keep the
distribution plant functioning (or vice-versa, since the
distribution plant keeps the manufacturing plant going by
shipping its products).

Case D. Same facts as Case C, except that the
distribution facility is on the west side of Roanoke and the
manuf acturing pl ant is on the east si de. How nmany

applications nust be filed?

Resol ution of Case D. Two. The facilities' separation
is sufficient to fail the "contiguous or adjacent properties”
criterion.

Case E. Conpany A owns Facility A a Title V mgjor



source. Conpany B owns a portable Facility B, not Title V in
its own right, that is used at Facility A according to a
rental agreenment, for part of the time. The rest of the tine,
Facility B is used at places other than Facility A What is
the permt application responsibility of each conpany?

Resol ution of Case E. Conpany A should include Conpany
B's activities at Facility A in Conmpany A s permt
appl i cati on. This may require a detailed contract between A,
as the landlord, and B, as the contractor or tenant, relative
to matters such as these:

wor k practices

times of use, and duration (estinmated worst case)
mat eri al s and equi pment used

operating conditions

maxi mum emn ssi ons

record-keeping responsibilities

control technol ogy

reporting responsibilities

Case F. Conpany A owns Facility A a Title V mgjor
source with a nunmber of em ssion units, Units 1 through 10
Unit 10 is portable and is hired out to Conpany B, a Title V
maj or source, for use at Conpany B's facility. Unit 10 is
hired out to other conpanies as well. Sonme of these are Title
V sources and sonme are not. Unit 10 has its own em ssion
controls which are different from those at conpanies where it
is contract ed. What are the permtting responsibilities with
respect to Unit 107

Resol ution of Case F. Unit 10 should be permtted as
part of Conpany A's application and treated as a tenporary
source. The Departnment, in witing the permt, should ensure
that Unit 10 neets all applicable requirenents at every
location in Virginia where it is used under the permt and
t hat Conpany A notifies the Departnent at |east 15 days before
Unit 10 is noved from place to place.?® |In the event Unit 10
is moved out of state, we can not specify that it neet
applicable requirenents there, because our jurisdiction does
not extend out of state; but we can require notice of
nmovenent s. Notice that when the unit is used at Conpany B,
the unique emssion controls may be subject to different
applicable requirenents than those witten in Conpany B's
permt, because the controls are different and because Conpany
B may have pre-existing applicable requirements that are
different in any case. If, on the other hand, Conpany B seeks
a permt applicability determ nation when it is using Conpany
A's Unit 10, then Conpany B should be required to include Unit
10, and the applicable requirenents pertaining to it, in its

20 9 VAC 5-80-130.C. 1., -C. 2.



appl i cati on. This is in keeping with the EPA guidance
ment i oned previously.?

K: \ AGENCY\ Al RG DE\ PCLI CY\ 98- 1002

21 EpA gui dance to M nnesota, page 1.



